
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OKLAHOMA 

 

 

State of Oklahoma, et al.,  

  

Plaintiffs, 

v. 

 

Tyson Foods, Inc., et al., 

 

Defendants. 

 

)

)

)

)

)

)

)

)

)

) 

 

05-CV-0329 GKF-PJC 

 

THE CARGILL DEFENDANTS’ REPLY 

IN SUPPORT OF MOTION IN LIMINE 

TO EXCLUDE STATEMENT OF 

COUNSEL (DKT. NO. 2412) 

 

 Defendants Cargill, Inc. and Cargill Turkey Production, LLC (“the Cargill Defendants”), 

offer the following reply in support of their Motion in Limine to Exclude Statement of Counsel 

(Dkt. No. 2412, incorporating in part Dkt. No. 2393).   

First, Defendants‟ joint reply to Plaintiffs‟ response on this issue (Dkt. No. 2565) 

adequately addresses the points made in paragraph 4 of Plaintiffs‟ response (Dkt. No. 2485 at 2-

3), and Cargill joins in that reply rather than repeating it here.   

As to paragraphs 5 and 6 of Plaintiffs‟ response, Plaintiffs baldly assert that Mr. Ryan 

was acting as the Cargill Defendants‟ attorney in his opening statement at the preliminary 

injunction hearing, and that his statements can therefore be used as admissions against the 

Cargill Defendants.  The only support Plaintiffs offer for this conclusion is the fact that Mr. Ryan 

referred to the Defendants collectively as “the defendants” several times during his opening 

statement.  Based on this fact alone, Plaintiffs assert that “Mr. Ryan was acting as the Cargill 

Defendants‟ attorney, or, at the very least, their „agent.‟”  (Dkt. No. 2485 at 3.)  Plaintiffs cite no 

precedent or other legal authority for drawing such a substantial and conclusive inference from 

such casual and innocuous statements.   The two authorities Plaintiffs cite for their position, U.S. 

Energy Corp. v. Nukem, Inc., 400 F.3d 822, 833 n.4 (10th Cir. 2005) and Federal Rule of 
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Evidence 801(d)(2), deal exclusively with the admissibility of a statement by an admitted agent 

or attorney; they do not in any way suggest any legal basis for inferring an attorney-client 

relationship on as thin a reed as Plaintiffs urge here.  Notably, Plaintiffs‟ response does not 

dispute (1) that the Cargill Defendants have never retained Mr. Ryan as their attorney, or (2) that 

neither the Cargill Defendants nor Mr. Ryan himself ever represented to the Court or to Plaintiffs 

that Mr. Ryan represented the Cargill Defendants.  Mr. Ryan simply did not represent the Cargill 

Defendants at the PI hearing.
1
   

Plaintiffs‟ response tries to attach some significance to the fact that the Cargill 

Defendants‟ attorneys of record did not object to Tyson attorney Mr. Ryan‟s statement 

concerning overapplication when he made it.  (Dkt. No. 2485 at 3.)  But the Cargill Defendants‟ 

attorneys also did not object to Attorney General Edmondson‟s opening statement (despite their 

disagreement with much of what Mr. Edmondson said), yet Plaintiffs do not suggest that Mr. 

Edmondson was speaking on behalf of the Cargill Defendants.  Inferring an attorney-client 

relationship from an attorney‟s courtesy in not interrupting another attorney‟s opening statement 

reaches much too far.  The Cargill Defendants submit that an attorney‟s courtesy in declining to 

interrupt another party‟s attorney‟s opening statement cannot establish an attorney-client 

relationship between the first party and the attorney.   

Plaintiffs are also mistaken in asserting that “Defendants themselves have largely 

defended this case as an industry” and that Mr. Ryan‟s opening is “one such example.”  (Dkt. 

                                                

1 Plaintiffs‟ offhand attempt to use the term “agent” as an alternative to “attorney” does 

nothing to assist their argument.  Inasmuch as the Cargill Defendants are both corporations, 

only their attorneys can speak for them in court.  See Local Rule 17.1 (“Parties who are not 

natural persons may not appear pro se.”).  Thus, because Mr. Ryan was not the Cargill 

Defendants‟ attorney, he could not have spoken for them in court in any other capacity.   
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No. 2485 at 3.)  On the contrary, the Court need only look at the very next passage of Mr. 

Ryan‟s opening after his “over-application” statement to find a clear statement of the distinctions 

among the Defendants and the consequent burden on the Plaintiffs:   

Your Honor, these are the defendants, there‟s 13 of them.  They're in seven, if you will, 

if you disregard affiliated companies, there's seven companies.  The plaintiffs want to 

treat us as if we were one homogenous group.  And if they can show that the defendants, 

plural, apply bacteria somehow to the waterways and that makes all the defendants liable.  

These defendants are competitors of one another, Your Honor.  Some are small family-

owned companies, some are not, but we're not a homogeneous one entity that you can 

just simply say well, if we can prove that they did something, then we're going to get this 

injunction.  That's simply not the law, Your Honor. 

 

Feb. 19, 2008 Tr. at 46:19-47:5 (emphasis added).  In particular, the Cargill Defendants have 

repeatedly insisted that Plaintiffs have pled and need to prove individual claims against 

individual Defendants.   (E.g., Cargill Defs.‟ Mot Compel 30(b)(6) Deponents:  Dkt. No. 1270 at 

8-9; Cargill Defs.‟ Mot.  Compel Discovery:  Dkt. No. 1941 at 24-25.) 

Moreover, the consequences of the rule that Plaintiffs propose would have major 

implications under the rules governing attorneys‟ professional conduct.  If Mr. Ryan had indeed 

been the Cargill Defendants‟ attorney (however briefly), then he would have owed the Cargill 

Defendants professional duties of loyalty, disclosure, and obedience.  See Okla. R. Prof. Cond. 

1.2, 1.3, 1.4.  Obviously, the imposition on a Tyson attorney of such duties to the Cargill 

Defendants under the circumstances here would be absurd.  Such a result is, however, the 

necessary implication of Plaintiffs‟ argument.   

Finally, Plaintiffs‟ proposed rule would make a shambles of any attempt to have a 

coherent and comprehensible presentation of facts and argument at trial.  Under Plaintiffs‟ rule, 

any Defendant that wished to insure that no other Defendant‟s attorney was mistakenly 

interpreted as speaking on its behalf would have no choice but to make a record every time the 

possibility of such a misunderstanding arose.  As a result, every Defendant‟s attorney would 
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need to stand up and object—or at least make a record of non-joinder—whenever a 

codefendant‟s attorney made a comment, asked a question, or offered an objection with which 

the first attorney‟s client may not agree.  Such a procedure would be unworkable and is entirely 

unnecessary.  Each Defendant has attorneys of record and, absent formal joinder or some 

agreement by the parties and the Court, those attorneys are the ones who speak for that 

Defendant.   

CONCLUSION 

 Plaintiffs‟ assertion that the Cargill Defendants and Mr. Ryan had an attorney-client 

relationship without the consent or even the knowledge of either lacks any basis either in law or 

in the facts here.  Thus, even assuming that the statement of Tyson‟s attorney were admissible 

against some party on some ground, any such statement cannot be attributed to the Cargill 

Defendants and is inadmissible as to them.  The Court should grant the Cargill Defendants‟ 

motion.   
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Dated: September 4, 2009. 

 RHODES, HIERONYMUS, JONES, 

TUCKER & GABLE, PLLC 

 

By: /s/ John H. Tucker 

 John H. Tucker, OBA #9110 

Theresa Noble Hill, OBA #19119 

100 W. Fifth St., Ste. 400 (74103-4287) 

P.O. Box 21100 

Tulsa, Oklahoma 74121-1100 

Tel:    (918) 582-1173 

Fax:   (918) 592-3390 

 

FAEGRE & BENSON LLP 

Delmar R. Ehrich 

Bruce Jones 

Krisann C. Kleibacker Lee 

2200 Wells Fargo Center 

90 South Seventh Street 

Minneapolis, MN  55402-3901 

Tel:    (612) 766-7000 

Fax:   (612) 766-1600 

 

Attorneys for Defendants Cargill, Inc. and 

Cargill Turkey Production, LLC 
 

 

 

CERTIFICATE OF SERVICE 

 I certify that on the 4th day of September, 2009, I electronically transmitted the attached 

document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic 

Filing to the following ECF registrants: 

 

W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 

Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 

 

Melvin David Riggs     driggs@riggsabney.com 

Joseph P. Lennart     jlennart@riggsabney.com 

Richard T. Garren     rgarren@riggsabney.com 

Sharon K. Weaver     sweaver@riggsabney.com 

Robert Allen Nance     rnance@riggsabney.com 

Dorothy Sharon Gentry     sgentry@riggsabney.com 

David P. Page      dpage@riggsabney.com 

Riggs Abney Neal Turpen Orbison & Lewis, P.C. 
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Louis W. Bullock     lbullock@bullock-blakemore.com 

Bullock, Bullock and Blakemore, PLLC 

 

William H. Narwold      bnarwold@motleyrice.com 

Frederick C. Baker     fbaker@motleyrice.com 

Lee M. Heath      lheath@motleyrice.com  

Elizabeth Claire Xidis     cxidis@motleyrice.com  

Fidelma L Fitzpatrick     ffitzpatrick@motelyrice.com 

Mathew P. Jasinski     mjasinski@motleyrice.com 

Motley Rice LLC 

COUNSEL FOR PLAINTIFFS 
 

A. Diane Hammons     diane-hammons@cherokee.org 

Attorney General, Cherokee Nation 

Sara E. Hill      sara-hill@cherokee.org 

COUNSEL FOR INTERVENER, CHEROKEE NATION 

 

Stephen L. Jantzen     sjantzen@ryanwhaley.com 

Paula M. Buchwald     pbuchwald@ryanwhaley.com 

Patrick Michael Ryan     pryan@ryanwhaley.com 

Ryan, Whaley & Coldiron, P.C. 

 

Mark D. Hopson     mhopson@sidley.com 

Jay Thomas Jorgensen     jjorgensen@sidley.com 

Timothy K. Webster     twebster@sidley.com 

Gordon D. Todd     gtodd@sidley.com 

Erik J. Ives      eives@sidley.com 

Cara R. Viglucci Lopez     cvigluccilopez@sidley.com 

Sidley Austin LLP 

 

L Bryan Burns      bryan.burs@tyson.com 

Robert W. George     robert.george@tyson.com 

Michael R. Bond     michael.bond@kutakrock.com 

Erin W. Thompson     erin.thompson@kutakrock.com 

Dustin R. Darst      dustin.dartst@kutakrock.com 

Kutack Rock LLP 

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.; 

AND COBB-VANTRESS, INC. 

 

 

R. Thomas Lay      rtl@kiralaw.com 

Kerr, Irvine, Rhodes & Ables 

 

Jennifer S. Griffin     jgriffin@lathropgage.com 

Lathrop & Gage, L.C. 

COUNSEL FOR WILLOW BROOK FOODS, INC. 
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Robert P. Redemann     rredemann@pmrlaw.net 

William D. Perrine     wperrine@pmrlaw.net 

Lawrence W. Zeringue     lzeringue@pmrlaw.net 

David C .Senger     dsenger@pmrlaw.net 

Gregory A. Mueggenborg    gmueggenborg@pmrlaw.net 

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 

 

Robert E. Sanders     rsanders@youngwilliams.com 

E. Stephen Williams     steve.williams@youngwilliams.com 

Young Williams P.A. 

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 

 

George W. Owens     gwo@owenslawfirmpc.com 

Randall E. Rose      rer@owenslawfirmpc.com 

The Owens Law Firm, P.C. 

 

James M. Graves     jgraves@bassettlawfirm.com 

Gary V. Weeks      gweeks@bassettlawfirm.com 

Woody Bassett      wbassett@bassettlawfirm.com 

Vincent O. Chadick     vchadick@bassettlawfirm.com 

K. C. Dupps Tucker     kctucker@bassettlawfirm.com 

Bassett Law Firm 

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 

 

John R. Elrod      jelrod@cwlaw.com 

Vicki Bronson      vbronson@cwlaw.com 

Bruce W. Freeman     bfreeman@cwlaw.com 

P. Joshua Wisley     jwisley@cwlaw.com 

Conner & Winters, LLLP 

COUNSEL FOR SIMMONS FOODS, INC. 

 
A. Scott McDaniel     smcdaniel@mhla-law.com 

Nicole M. Longwell     nlongwell@mhla-law.com 

Philip D. Hixon      phixon@mhla-law.com 

Craig Mirkes      cmirkes@mhla-law.com 

McDaniel, Hixon, Longwell & Acord, PLLC 

 

Sherry P. Bartley     sbartley@mwsgw.com  

Mitchell Williams Selig Gates & Woodyard     

COUNSEL FOR PETERSON FARMS, INC. 
 

Michael D. Graves     mgraves@hallestill.com  

Dale Kenyon Williams, Jr.    kwilliams@hallestill.com  

COUNSEL FOR CERTAIN POULTRY GROWERS 
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 I also hereby certify that I served the attached documents by United States Postal Service, proper 

postage paid, on the following who are not registered participants of the ECF System: 

 

Thomas C. Green 

Sidley Austin Brown & Wood LLP 

1501 K Street NW 

Washington, DC 20005 

COUNSEL FOR TYSON FOODS, 

INC., TYSON POULTRY, INC., 

TYSON CHICKEN, INC.; AND 

COBB-VANTRESS, INC. 
 

 

 

 
      s/ John H. Tucker                                         
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